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Opi nion by Drost, Adm nistrative Trademark Judge:

On February 20, 2001, Health Quest of Farm ngton, PLLC
(applicant) applied to register the mark HEALTH QUEST
(typed) on the Principal Register for “chiropractic
services” in International Cass 42.1

The examining attorney? ultimately refused to register

the mark under Section 2(d) of the Trademark Act, 15 U S.C

! Serial No. 76/213,013. The application contains an assertion
of a date of first use and a date of first use in comerce of “at
| east as early as late 1997” and a di sclai mer of the word

“Heal th.”

2 The current examining attorney was not the original exam ning
attorney in this case.
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8§ 1052(d), because of a registration for the mark
HEALTHQUEST | NTEGRATED THERAPY, in typed form for
“Providing health care integrated nassage therapy services,
namel y, neuronuscul ar therapy, nyofascial rel ease therapy,
physi cal therapy and deep tissue nassage” in Internationa
Class 42.°

After the exam ning attorney made the refusal final
this appeal followed. An oral hearing was held on May 21,
2003.

The exami ning attorney’s position is that the
additional wording in the registered mark is not sufficient
to distinguish applicant’s and registrant’s marks. The
exam ni ng attorney has observed that the term “Integrated
Therapy” is disclainmed and that both marks “suggest that
consuners can find or fulfill their search for good health
with the services.” Brief at 3. Regarding the rel atedness
of the services, the exam ning attorney relies on a
definition of “chiropractic” as “a system of diagnhosis and
treatment based on the belief that many di seases are caused
by pressure on nerves due to msalignnents (subluxations)
of the spinal colum and that such di seases can be treated

by correction (e.g., by massage) of the msalignnent.”

® Registration No. 2,450,472 issued May 15, 2001. The
regi stration contains a disclainmer of the term*“Integrated
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Dictionary of Medical Terms for the Nonmedical Person (4'"
ed. 2000). The exam ning attorney also relies on severa
registrations to show that “chiropractors often offer

conpl enentary body work services such as massage and

physi cal therapy.” Brief at 4. Based on this evidence,

t he exam ning attorney concludes that a “significant

l'i kel i hood of confusion exists in the present case.” Brief
at 5.

Applicant, on the other hand, argues that the presence
of the term*“Integrated Therapy” in the registered nmark
creates a mark with a different commercial inpression than
that created by applicant’s mark. |In addition, applicant
argues that the common el ement “health quest” is “weak and
entitled to only narrow protection.” Brief at 3. To
support its argunent that the term “health quest” is weak,
applicant attached information fromfifteen websites
showi ng use of that term*®“in the health care field.” 1d.
Finally, applicant argues that chiropractic services and
massage therapy services are not related closely enough to
support a conclusion that confusion is likely.

In each case involving a refusal under Section 2(d),

we anal yze the facts as they relate to the relevant factors

set out inlnre Majestic Distilling Co., 315 F.3d 1311, 65

Ther apy.”
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uUsP@2d 1201, 1203 (Fed. Cir. 2003). See also Inre E. |I.

du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

USPQ2d 1894, 1896 (Fed. Cir. 2000). 1In considering the
evidence of record on these factors, we nust keep in mnd
that “[t]he fundanental inquiry nandated by § 2(d) goes to
the cumul ative effect of differences in the essential
characteristics of the goods and di fferences in the marks.”

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

We begin by conparing applicant’s and registrant’s
mar ks. Applicant’s nmark consists of the words HEALTH QUEST
while registrant’s mark i s HEALTHQUEST | NTEGRATED THERAPY.
We note that the differences in the marks are that (1)
applicant spells the term*“health quest” as two words while
regi strant depicts the termas one word, and (2)
registrant’s mark includes the disclainmed wrds “integrated
therapy.” The differences are not substantial. The
presence or absence of a space is not significant.

St ockpot, Inc. v. Stock Pot Restaurant, Inc., 220 USPQ 52,

54 (TTAB 1983), aff’'d, 737 F.2d 1576, 222 USPQ 665 (Fed.
Cir. 1984) (“There is no question that the marks of the
parti es [ STOCKPOT and STOCK POT] are confusingly simlar.

The word marks are phonetically identical and visually
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al nost identical”); In re Best Western Fam |y Steak House,

Inc., 222 USPQ 827, 827 (TTAB 1984) (“There can be little
doubt that the marks [ BEEFMASTER and BEEF MASTER] are
practically identical”).

Concerning the additional wording in registrant’s
mar k, the presence of disclained, descriptive wording does
not usually result in marks having substantially different
appearances, neani ngs, or commercial inpressions.
“Regardi ng descriptive ternms, this court has noted that the
‘descriptive conmponent of a mark nmay be given little weight
in reaching a conclusion on the |ikelihood of confusion.””

Cunni ngham v. Laser Golf Corp., 222 F.3d 943, 55 USPQ2d

1842, 1845-46 (Fed. Cr. 2000), quoting, In re National

Data Corp., 753 F.2d 1056, 224 USPQ 749, 752 (Fed. GCir

1985). See also In re Dixie Restaurants, 105 F.3d 1405, 41

USPQ2d 1531, 1534 (Fed. Cir. 1997) (Court held that the
addition of “The,” “Cafe” and a di anond- shaped design to
registrant’s DELTA mark still resulted in a |likelihood of
confusion). Here, the descriptive term*“Integrated
Therapy” for “health care integrated nassage therapy
services” would simlarly not serve to distinguish the
mar ks.

We conpare the marks in their entireties, but “there

IS nothing inproper in stating that, for rational reasons,
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nore or |ess weight has been given to a particular feature
of the mark, provided [that] the ultimate conclusion rests
on consideration of the marks in their entireties.” In re

National Data, 224 USPQ at 751. While the marks are not

identical, a “[s]ide-by-side conparison is not the test.
The focus must be on the ‘general recollection reasonably
produced by appellant’s mark and a conpari son of appellee’s

mark therewith.” Johann Maria Fari na Gegenuber Dem

Julichs-Platz v. Chesebrough-Pond, Inc., 470 F.2d 1385, 176

USPQ 199, 200 (CCPA 1972) (citation omtted).

We find that the marks are dom nated by the
phonetically identical term“health quest” and they are
simlar in their appearance, pronunciation, and neani ng.
Bot h marks suggest that the rel evant services are inportant
in the quest for better health. The overall conmerci al
inmpression is not significantly altered by the addition of
the term“integrated therapy” because the termis
descriptive of registrant’s integrated massage therapy
services, and therapeutic nassage services, as discussed
subsequently, are associated with chiropractic services.
Potential custonmers are likely to assune that applicant’s
services are sinply additional services available froma

source associated with registrant.
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Next, we consi der whether the services of applicant
and registrant are related. “In order to find that there
is a likelihood of confusion, it is not necessary that the
goods or services on or in connection with which the marks
are used be identical or even conpetitive. It is enough if
there is a relationship between them such that persons
encountering themunder their respective marks are likely
to assune that they originate at the sanme source or that
there is sone associ ati on between their sources.”

McDonal d's Corp. v. MKinley, 13 USPQ2d 1895, 1898 (TTAB

1989). See also In re Qous One Inc., 60 USPQ2d 1812, 1814-

15 (TTAB 2001). W nust consider the services as they are
identified in the application and registration. Paula

Payne Products v. Johnson Publishing Co., 473 F.2d 901, 177

USPQ 76, 77 (CCPA 1973) (“Trademark cases involving the
i ssue of likelihood of confusion nust be decided on the
basis of the respective descriptions of goods”); Dixie

Rest aurants, 41 USPQ2d at 1534 (punctuation in original),

quoti ng, Canadi an | nperial Bank of Commerce v. Wl ls Fargo

Bank, 811 F.2d 1490, 1 UsSPQ@d 1813, 1816 (Fed. Cir. 1987)
(“*Likelihood of confusion nust be determ ned based on an
analysis of the mark applied to the ...services recited in

applicant’s application vis-a-vis the ...services recited in
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[a] ...registration, rather than what the evidence shows the
...services to be'").

VWhile applicant’s services are “chiropractic services
and registrant’s services are health care integrated
massage therapy services, they are far from bei ng
dissimlar. W start with the point that registrant’s
services are not sinply “massage therapy” services. They
are specifically identified as “health care integrated
massage therapy services..,” so both registrant’s services
and applicant’s chiropractic services are in the field of
health care. Certainly, the sinple fact that two services
pertain to health care does not nmean that the services are
related. In this case though chiropractic treatnent is
based on the belief that “di seases can be treated by
correction (e.g., by massage) of the m salignment [of the
spinal colum].” The fact that a significant feature of
applicant’s and registrant’s services involves the use of
massage as part of health care services is inportant to our
finding that the services are rel ated.

There is other evidence that the services are rel ated
and it consists of the exam ning attorney’ s use-based
regi strations that provide sone suggestion that
chiropractic and therapeutic nmassage services nmay origi nate

fromthe same source. See Registration Nos. 2,387, 463,
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2,395, 866; 2,468, 836; 2,353,887; 2,511,767; 2,533,782; and
2,537,397. These registrations provide sone support for
the exam ning attorney’ s argunent that chiropractic and
massage therapy services are rel ated because they show t hat
the sane entity has registered a comon nmark for both

services. See In re Micky Duck Mustard Co., 6 USPQRd 1467,

1470 n.6 (TTAB 1988) (Although third-party registrations
“are not evidence that the nmarks shown therein are in use
on a commercial scale or that the public is famliar with
them [they] nay have sone probative value to the extent
that they may serve to suggest that such goods or services
are the type which nmay emanate froma single source”). See

also In re Albert Trostel & Sons Co., 29 USP@Rd 1783, 1786

(TTAB 1993). The evidence of record convinces us that
chiropractic and nassage therapy service are rel ated.

One of applicant’s main argunent is that the
regi stered mark is weak and entitled to only a narrow scope
of protection. Applicant has submtted copies of fifteen
web pages al |l egi ng showi ng others using the term“health
quest.” A review of these pages shows use of the term
“health quest”: in the body of articles; as a termin a
conpl ete web page address; to refer to an online newsletter
inthe field of herbal nedicine; to refer to an online

vitam n supplier in the United Kingdom to refer to
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websites concerning holistic nedicine, hair mneral health,
turnkey operations for setting up hospitals, and job fairs
inthe field of health care; and to refer to sem nars and
wor kshops for healthy lifestyles and nutritional

suppl enents. Extensive third party uses is a factor to
consider in determ ning whether there is a |ikelihood of

confusion. See In re Broadway Chicken, Inc., 38 USPQ2d

1559 (TTAB 1996). |In that case, the Board referred to the
fact that there were “575 entities whose nanes contain the
t er m BROADWAY and which offer restaurant and/or related
services or goods. O these, we count well over 300
entities which are designated in the American Business
Directory search report as restaurants and/or eating
places.” 1d. at 1562 (footnote omtted). The Board went
on to find that BROADWAY CHI CKEN was not confusingly
simlar to BROADWAY Pl ZZA and BROADWAY BAR & PI ZZA, all for
restaurant services. The Board relied on the fact that
many of the third-party restaurants referred to were
| ocated on “a street, road, avenue, etc., naned BROADWAY.”
1d. at 1566.

However, the evidence of record in this case is only a
shadow of the evidence that convinced the Board that

confusion was not likely in the Broadway Chicken case. In

a nore simlar case, the Board held that “applicant has not

10
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furni shed any evidence regarding the extent of use of the
mar ks by these third parties” and “the pictures of these
restaurants tend to indicate that the operations are snal

and local in nature.” Carl Karcher Enterprises Inc. V.

Stars Restaurants Corp., 35 USPQ2d 1125, 1131 (TTAB 1995).

Simlarly, the third party uses here appear to be scattered
and nost of the tine the services are not as closely
rel ated as the services of applicant and registrant.

As we indicated earlier, the services here are not
sinply health care services, they are health care services
that feature massage. Even if we were to assune that the
evi dence of the weakness of the mark was entitled to nore
weight, it is clear that even a weak or descriptive mark is
entitled to protection when sinmlar marks are used on
services as closely related as the services in this case.

See In re The Corox Co., 578 F.2d 305, 198 USPQ 337, 341

(CCPA 1978) (ERASE for a laundry soil and stain renover
hel d confusingly simlar to STAIN ERASER, registered on the
Suppl emental Regi ster, for a stain renover).

Finally, we add that if we had any doubts concerning
this issue, “this is a proceeding in which registrant has
no opportunity to be heard on this question and it is the

practice to resolve doubt under Section 2(d) with the

11
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registrant.” In re Mayco Mg., 192 USPQ 573, 576 (TTAB

1976) .

Decision: The refusal to register applicant’s mark

under Section 2(d) is affirmed.
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